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JOHN P. BEAL* 





The Ordinary Process According 
to Mitis ludex: Challenges to Our 
“Comfort Zone” 


Human institutions, like the human beings who create and shape them 
(and, in turn, are shaped by them), are creatures of habit. They develop 
ways for dealing with routine and recurring tasks and situations and usu- 
ally persist in these behaviors unless external factors force reconsideration 
and revision. Indeed, change in these ingrained habits can be wrenching, 
for both individuals and institutions. The iron grip of the familiar and the 
comfortable can be so strong that extraordinary effort—and sometimes 
intense outside pressure—are needed to overcome inertia and resistance 
and prompt adaption to changed circumstances. 

Over the past fifty years the Church’s marriage tribunals in North 
America have faced the challenge of changing and adapting their familiar 
and comfortable procedures for dealing with marriage nullity cases over 
and over again. Soon after the close of the Second Vatican Council, the 
episcopal conference of the United States in collaboration with the Canon 
Law Society of America proposed to the Holy See a series of changes in 
procedural law for marriage nullity cases. When given provisional approval 
by the Holy See as particular law for the United States during the period 
while the 1917 Code of Canon Law was under revision, this innovative 


* Ordinary Professor, School of Canon Law, The Catholic University of America, Wash- 
ington, DC. 
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procedural scheme became known as the American Procedural Norms.' 
These norms as well as Paul VI’s provisional reform of marriage nullity 
procedure in the motu proprios Causas matrimoniales for the Latin Church? 
and Cum matrimonialium for the Eastern Churches’ were intended to sim- 
plify the often cumbersome contentious process imposed by the 1917 code 
and the instruction Provida Mater’ and to expedite thereby the resolution 
of marriage cases. 

These new norms eventually had their desired effect, but not before 
tribunals whose officials had been trained in and had come to feel at home 
with this procedural framework had struggled mightily to adapt to the 
revised norms and the new way of thinking they embodied. By the time 
most North American tribunals had achieved a certain “comfort level” 
with the procedural changes of the post-conciliar era, the 1983 Code of 
Canon Law was promulgated. The abrogation of the American Proce- 
dural Norms and other provisional particular procedural laws effected by 
the revised code required tribunals once again to re-tool their procedures 
to bring their practice into conformity with the new norms. Among the 
most wrenching adjustments for these tribunals was learning anew how 
to deal with second instance cases—and to deal with them in volume. 
Throughout the years when the American Procedural Norms were in 
force, tribunals in the United States had made liberal use of Norm 23, II 
which allowed the diocesan bishop to request from the episcopal confer- 
ence a dispensation from the obligation to appeal an affirmative decision, 
if he and the defender of the bond were convinced that such an appeal 
would be “superfluous.”* Although it had been foreseen that such a dis- 
pensation would be sought only rarely and for cases that were “open and 
shut,” it quickly became used for almost every case receiving an affirma- 
tive decision. As a result, for over a decade very few affirmative decisions in 
marriage nullity cases were dealt with at the appellate level. 


1. American Procedural Norms, Sacred Council for the Public Affairs of the Church, 
rescript, April 28, 1970, Prot. No. 3320/70: CLD 7: 950-966. Similar, but less generous, provi- 
sional norms were also granted to other episcopal conferences by the Holy See for the period 
during which the 1917 Code was undergoing revision. 

2. Paul VI, motu proprio Causas Matrimoniales, March 27, 1971: AAS 63 (1971) 441-446. 

3. Paul VI, motu proprio Cum matrimonialium, September 8, 1973: AAS 65 (1973) 577-581. 

4. Sacred Congregation for the Sacraments, instruction Provida Mater Ecclesiae, August 15, 
1936: AAS 28 (1936) 313-361. 

5. American Procedural Norms, Norm 23, II. 
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Even before many tribunals had adjusted completely to the changes 
necessitated by the procedural norms of the revised code, they were 
confronted in 2005 with the instruction Dignitas connubii.® Although this 
instruction did not purport to change the law, its provisions did suggest 
to many attentive canonists that existing practice in many tribunals was 
not entirely in harmony with the expectations of the law and needed to 
be modified. Adjustments to tribunal practice prompted by the instruction 
Dignitas connubii had only just begun when the unexpected appearance 
of Pope Francis’ apostolic letters Mitis Iudex” and Mitis et Misericors Iesus? 
once again “upset the applecart” for tribunals and necessitated yet another 
round of rethinking and retooling of their standard operating procedures. 

The two apostolic letters have retained the judicial process as the nor- 
mative vehicle for addressing cases of possible marriage nullity. “[TJhe 
unparalleled need to safeguard the truth of the sacred bond”? is cited as 
the reason for not acceding to many requests for an even more streamlined 
administrative procedure for marriage cases. Nevertheless, the norms of 
the two apostolic letters do attempt to streamline this process to “enhance 
the speed of the process as well as the simplicity due them, lest the clouds 
of doubt overshadow the hearts of the faithful awaiting a decision regard- 
ing their state because of a delayed sentence.”' To assist tribunals in the 
adjustments dictated by these most recent jolts to their comfortable rou- 
tines, it will be useful to highlight the most significant changes the two 
apostolic letters effect in the previous procedural law governing the ordi- 
nary process for deciding marriage nullity cases; other articles in this issue 
will address the new processus brevior. 

European canonists distinguish between what they call the pars statica 
and the pars dynamica of the judicial process. The first consists of the com- 
plex of norms that governs the organization, personnel and rules of opera- 
tion of tribunals; the second of the norms governing the unfolding of the 
actual contentious trial. The changes brought about by the two apostolic 


6. Pontifical Council for Legislative Texts, instruction Dignitas Connubii, January 25, 2005 
(Vatican City: Libreria Editrice Vaticana, 2005). 

7. Francis, motu proprio Mitis Iudex Dominus Iesus, August 15, 2015 (Vatican City: Libreria 
Editrice Vaticana, 2015). English translation in Origins 45/24 (November 12, 2015) 418-423. 

8. Francis, motu proprio Mitis et Misericors Iesus, August 15, 2015 (Vatican City: Libreria 
Editrice Vaticana, 2015). 

9. Francis, Mitis Iudex, prologue. 

to. Ibid. 
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letters of Pope Francis in each of these “parts” of the judicial process will 
be treated in turn 


|. Tribunal Organization: The So-Called Pars Statica 
A. The First Instance Tribunal 


The apostolic letters of Pope Francis highlight the responsibility of the 
diocesan bishop himself “with an apostolic spirit, to attend to separated 
or divorced spouses.”! An important element of the diocesan bishop’s 
pastoral solicitude is providing the means by which these divorced faithful 
can resolve their status in the Church through a judicial process. Although 
much of the attention of commentators since the appearance of the apos- 
tolic letters has been on the new processus brevior in which the diocesan 
bishop himself serves as the judge,” the more fundamental obligation of 
the diocesan bishop is to insure that an accessible and reasonably efficient 
tribunal is available to the faithful who need its services.” He may do this 
by establishing and staffing a traditional diocesan tribunal with a staff of 
judges distinct from the diocesan bishop or with the diocesan bishop him- 
self as one of the judges." The apostolic letters stress the importance of 
insuring that tribunals are readily accessible to the faithful, especially that 


1. Francis, apostolic letter Mitis Iudex, September 8, 2015: Ratio Procedendi art. 1; Francis, 
apostolic letter Mitis et Misericors Dominus Iesus, September 8, 2015, Ratio Procedendi, art. 1. 

12. See Massimo del Pozzo, Il processo matrimoniale più breve davanti al vescovo, Subsidia 
Canonica 19 (Rome: EDUSC, 2016); William Daniel, “The Abbreviated Matrimonial Process 
before the Bishop in Cases of ‘Manifest Nullity’ of Marriage,” The Jurist 75 (2015) 539-592; 
Geraldo Nuñez, “El proceso brevior: exigencies y estructura,” Ius Canonicum 56 (2016) 135- 
155; Javier Ferrer Ortiz, “Valoracién de las circumstancias que pueden dar lugar al proceso 
abreviado,” Ius Canonicum 56 (2016) 157-192; Philippe Toxé, “La réforme des procès en nul- 
lité de mariage en droit canonique latin selon le motu proprio Mitis Iudex Dominus Iesus,” in 
La réforme des nullités de mariage: une étude critique, ed. Cyrille Dounot et François Dussaubat 
(Paris: Artége Lethielleux, 2016) 89-142; Emmanuel Tawil, “Le motu proprio Mitis Iudex au 
regard de l'arrêt Pellegrini de la CEDH,” in La réforme des nullités de marriage, 203-216; Alessan- 
dro Giraudo, “La scleta della modalità con cui trattare la causa di nullità: processo ordinario o 
processo pit breve,” in La riforma dei processi matrimoniali di Papa Francesco: Una guida per tutti 
(Milan: Ancora, 2016) 47-66; Paolo Bianchi, “Lo svolgimento del processo breve: la fase istrut- 
toria e di discussione della causa,” in La réforme, 67-90; Guillermo Rodriguez R., “Del proceso 
de nulidad matrimonial mas breve ante el Obispo. Elementes estructurales,” Revista Mexicana 
de Derecho Canonico 21 (2015) 339-348. 

13. MI. c. 1673 §2; MMDI, c. 1359 §2. 

14. MI, c. 1673 §§1-2; MMDI, c. 1359 §§1-2. 
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they are geographically close to where the parties, particularly petition- 
ers, live so that they can approach them without undue difficulty.’ Never- 
theless, the dearth of qualified personnel may prevent some bishops from 
establishing their own diocesan tribunals or at least from establishing 
effective ones. As a result, the law has long offered bishops the possibility 
of pooling their resources to establish interdiocesan first instance tribunal 
to take the place of their several diocesan tribunals.'° The apostolic letters 
now afford a diocesan bishop who cannot establish his own tribunal the 
additional possibility of approaching another nearby and, presumably, bet- 
ter staffed diocesan tribunal to serve as the ordinary tribunal for all cases 
introduced by the faithful of his diocese.” 

Previously, the faculty to extend or prorogue the competence of a tri- 
bunal to hear a case for which it was otherwise incompetent was reserved 
to the Apostolic Signatura.’* Now, however, the revised law recognizes 
the faculty of the diocesan bishop to approach another tribunal, either a 
nearby diocesan tribunal or a nearby interdiocesan tribunal, at his own 
initiative (salva facultate ipsius Episcopi accedendi ad aliud dioecesanum .. . 
vicinius tribunal) and without the prior authorization of the Holy See. Of 
course, the approval of the diocesan bishop of the other tribunal or, in the 
case of an interdiocesan tribunal, the moderator would still be required 
and the Apostolic Signatura should be informed.’ However, if a diocesan 
bishop intends for an existing interdiocesan tribunal established in accord 
with the norm of canon 1423 to be the stable first instance tribunal for his 
diocese, he would have to join formally with the other bishop participants 


15. MI, introduction: “The desire for this reform is fed by the great number of Chris- 
tian faithful who as they seek to assuage their consciences are often kept back from the 
juridical structures of the church because of physical and moral distance. Thus charity and 
mercy demand that the church, like a good mother, be near her children who feel themselves 
estranged from her;” MMDI: “The restoration of the proximity between the judge and the 
faithful will never reach its desired result unless episcopal synods offer encouragement and 
assistance to individual bishops so that they may carry out the reform of the matrimonial 
process.” 

16. CIC, c. 1423; CCEO, c. 1067. 

17. MI, c. 1673 §2; MMDI, C. 1359 §2. 

18. John Paul II, apostolic constitution Pastor Bonus, June 28, 1988, art. 124, 3°: AAS 90 
(1988) 

19. See Appendix 4.2 “Decree to entrust the competence for marriage cases to an existing 
diocesan tribunal,” in Apostolic Tribunal of the Roman Rota, Subsidium for the application of 
the M. p. Mitis Iudex Dominus Iesus, (Vatican City: Libreria Editrice Vaticana, 2016) 61-62. 
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in the tribunal. Becoming such a stable participant would require approval 
of the competent authority of the interdiocesan tribunal. 

Commentators on Mitis Iudex and Mitis et Misericors Iesus have focused 
exclusively on the faculty enjoyed by the diocesan bishop who is unable 
to establish any tribunal at all in his own diocese to entrust cases initiated 
by faithful of his diocese to a near-by tribunal on a stable basis. How- 
ever, even when a diocesan bishop is able to establish a tribunal capable 
of dealing with the majority of cases arising in his diocese, there may be 
occasional cases for which he is unable to establish a suitable tribunal. For 
example, should a case involving a member of the tribunal staff come to 
the tribunal, it is likely that all the other members of the tribunal would 
have to recuse themselves because of at least the perception of bias. As a 
result, it would be impossible to constitute a tribunal to hear and decide 
the case. The diocesan bishop could, of course, appoint judges and other 
court officials from other dioceses to serve for this case in his own tribu- 
nal, but even that strategy might not entirely remove the perception of 
bias. Another approach has been to seek from the Apostolic Signatura pro- 
rogation of the competence of another tribunal to hear the case. The two 
recent apostolic letters recognize the faculty of the diocesan bishop to seek 
the assistance of near-by tribunal and to entrust to it competence to hear 
and decide all cases arising from within his diocese without prior recourse 
to the Apostolic Signatura. It is a general principle of law that one who is 
authorized to do more can also do less.” Thus, if a bishop can entrust all 
cases to a near-by tribunal without the prior approval of the Apostolic Sig- 
natura, he can certainly do so an individual case as well. 

Diocesan bishops who are already part of an interdiocesan first 
instance arrangement or who join one in the future, as well as those who 
have entrusted the responsibility for marriage cases presented by the faith- 
ful of their dioceses to another near-by diocesan tribunal, are now free to 
withdraw from first instance interdiocesan tribunals or from their agree- 
ment with a neighboring diocesan bishop simply by informing the other 
bishop participants in the tribunal and the Apostolic Signatura of his inten- 
tion to do so.” One presumes that the motivation for withdrawal from an 


20. In VI°, Regulae Iuris 53: “Cui licet, quod est plus, licet utique quod est minus.” 

21. MI, Ratio Procedendi, art. 8 §2; MMDI, Ratio Procedendi, art. 8 §2. See Appendix 4.3 
“Decree for withdrawal from an inter-diocesan Tribunal and access to a nearer Tribunal,” in 
Subsidium, 63-66. 
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interdiocesan tribunal or a stable relationship with a nearby tribunal will 
be that the diocesan bishop in question now has the resources to establish 
his own diocesan tribunal. 


B. Second Instance Tribunals 


One of the major innovations of the two apostolic letters is the elimina- 
tion of the requirement, part of canon law since Benedict XIV’s bull Dei 
miseratione in 1741, that all affirmative decisions in marriage nullity cases 
receive a second conforming decision before the parties are permitted to 
enter new marriages in the Church. They do not, however, eliminate alto- 
gether the need for a hierarchically organized system of appellate courts. 
Even in the new dispensation, there will be negative decisions that disap- 
pointed petitioners will want to appeal and affirmative decisions that dis- 
gruntled respondents and conscience-stricken defenders of the bond will 
feel the need to appeal. Since Patristic times, appeals from decisions of 
the bishop’s court have been directed to the tribunal of the Metropolitan, 
appeals from decisions of the Metropolitan to the tribunal of a suffragan 
or to a stably designated tribunal outside the province. This Metropolitan 
appellate structure was the predominant, if not the exclusive, model in the 
Church until quite recently. In the United States, by the early 1980s it had 
become clear both that the revised code soon to be promulgated would 
restore the requirement of two conforming affirmative decisions before a 
sentence in a marriage nullity case could be acted on and that many Metro- 
politan tribunals would not be able to deal in an expeditious manner with 
the volume of appellate cases that would be coming their way once the 
revised Code was promulgated. Concerned bishops and tribunal officials 
responded to this looming threat by establishing interdiocesan appellate 
tribunals pursuant to the 1970 norms issued by the Apostolic Signatura or 
by devising hybrid appellate structures to effect an equitable distribution 
of the burden of resolving appellate cases.” While these alternate appel- 
late structures have served their purpose reasonably well during the years 
since 1983, the rationale for adopting them has been largely eliminated by 
the recent apostolic letters: the volume of appeals of affirmative decisions 


22. Apostolic Signatura, Normae pro Tribunalibus interdioecesanis vel regionalibus, Decem- 
ber 28, 1970: AAS 63 (1971) 486-492. See also John P Beal, “Making Connections: Procedural 
Law an Substantive Justice,” The Jurist 54 (1994) 129-142. 
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will probably be greatly reduced by the elimination of the mandatory sec- 
ond instance process. This change in circumstances will, no doubt, prompt 
at least some diocesan bishops to consider whether to retain their exist- 
ing appellate systems or to return to the traditional Metropolitan appellate 
model. 

The recent apostolic letters do not, in themselves, alter existing appel- 
late systems. Alternate appellate models are still permissible and, where 
they have already been established, continue in existence. Diocesan bish- 
ops cannot unilaterally alter these arrangements. The faculty of bishops 
to withdraw from interdiocesan tribunals mentioned in article 8 §2 of 
the Ratio Procedendi of both of the apostolic letters applies only to first 
instance interdiocesan tribunals, i.e., those established in accord with the 
norm of canon 1423 of the Latin code and canon 1067 §§1—4 and canon 1068 
§§$1-3 of the Eastern Code, but not to second instance tribunals, i.e., those 
established in accord with the norm of canon 1439 of the Latin code and 
canon 1067 §5 and 1068 §4 of the Eastern code. The recent apostolic letters 
do, however, state a strong preference for retaining or, where an alternate 
model has been installed, returning to the traditional metropolitan appel- 
late structure: 


It is necessary (oportet) that the appeal process be restored to the metropoli- 
tan see, especially since that duty, insofar as the metropolitan see is the head 
of the ecclesiastical province, stands out through time as a stable and distinc- 


tive sign of synodality in the Church.”? 


Although most of the existing interdiocesan tribunals in the United 
States were established prior to 1983 by the interested bishops themselves 
with the approval of the Apostolic Signatura pursuant to the 1970 Nor- 
mae of the Signatura, the revised Code now vests authority to establish 
and, one presumes, to abolish or modify interdiocesan appellate courts to 
the episcopal conference with the recognitio of the Apostolic Signatura.” 
Changes in the appellate model, even though they involve a return to 
the Metropolitan model, still require: 1) the consent of the Metropolitan 


23. ME, V; MMDI: “The appeal process to the Metropolitan See, insofar as it has been a 
capital duty of the ecclesiastical province through the centuries and a prime mark of the syno- 
dality of the Eastern Churches, should, by that reason, be maintained and fostered.” 

24. CIC, c. 1439. Since the Eastern Churches do not have episcopal conferences, CCEO, 
cc. 1067-1068 entrust competence to erect interdiocesan appellate courts to the Patriarch or 
Major Archbishop in their territories or the Holy See. 
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archbishop to become the appellate court for all suffragans; 2) agree- 
ment of the (arch)bishop or (arch)bishops whose tribunals will become 
the appellate courts for the Metropolitan tribunal; 3) the approval of this 
choice of a stable appellate tribunal by the Apostolic Signatura; 4) a favor- 
able vote of the participating bishops and, in the case of an interdiocesan 
tribunal, a favorable vote of the episcopal conference; and 4) approval of 
the new appellate system by the Apostolic Signatura. 


C. Composition and Competence of Tribunals 
1. Lay People As Judges 


Since the promulgation of 1917 code, the norm has been that marriage 
nullity cases are reserved to tribunals of at least three judges. The two 
apostolic letters retain this strong preference for collegiate tribunals at 
first instance. To facilitate the formation of such panels in places where 
clergy trained in canon law are in short supply, the apostolic letters autho- 
rize the formation of three-judge panels with lay judges. The use of one 
lay man as a member of a turnus had been authorized by Paul VI in his 
post-conciliar motu proprios Causas matrimoniales” and Cum matrimonia- 
lium.” Despite considerable opposition, especially from the German epis- 
copal conference,” canon 1421 §2 of the revised code incorporated this 
allowance for the use of lay judges and expanded it to permit both men 
and women to serve as judges. The recent apostolic letters have further 
expanded the possibility of using lay judges by authorizing the use not of 
only one but of two lay judges along with one clerical judge to form col- 
legial tribunals. The cleric on the panel can be either a priest or a deacon. 
Both Paul VI’s motu proprio Causas matrimoniales and the revised Latin 
code had required the favorable vote of the episcopal conference before 
a diocesan bishop could appoint lay persons to serve as judges in his tri- 
bunal.” Some commentators on the recent apostolic letters hold that 


25. Paul VI, Causas matrimoniales, V §1. 

26. Paul VI, Cum matrimonialem, V §1. 

27. “Prima Quaestio Specialis: De participatio laicorum in exercito potestatis regiminis,” 
in Congregatio Plenaria diebus 20-29 octoboris 1981 habita, ed. Pontifical Council for the Revision 
of the Code of Canon Law, (Vatican City: Typis Polyglottis Vaticania, 1991) 35-97 and “Exa- 
men primae Quaestionis,” in Congregatio Plenaria, 190-229. 

28. Paul VI, Causas matrimoniales, V., 1; CIC, c. 1421 §2. Since the Eastern Churches do 
not have episcopal conferences, there was no provision for episcopal conference approval of 
the use of lay judges either in Paul VI’s Cum matrimonialium or in the CCEO. Instead, Cum 
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these new norms abrogate the requirement of a prior favorable vote of 
the episcopal conference before a diocesan bishop can appoint lay people 
as judges, but they offer no reason for this opinion.” In fact, the opinion 
appears to lack a solid foundation. 

Certainly the apostolic letters have effected a change in the previous 
law governing the use of lay judges in marriage cases (but not in other 
cases reserved by the law to a panel of at least three judges). However, 
canon 1421 of the Latin code and canon 1087 of the Eastern code where the 
possibility of lay judges is addressed deal primarily with the qualifications 
for appointment to the office of judge. Paragraph one stipulates that the 
diocesan bishop (or bishop-moderator of the tribunal) is to appoint “dioc- 
esan judges, who are to be clerics.” Paragraph 2 inserts an exception to 
the norm that diocesan judges are to be clerics: “The conference of bish- 
ops can also permit the appointment of lay persons as judges; when it is 
necessary one of them can be chosen to form a college.”*? Paragraph 3 
requires that judges, whether lay or clerical, must be “of unimpaired repu- 
tation and doctors or at least licensed in canon law.”*' Although they have 
expanded the possibilities for the use of lay persons as judges by allow- 
ing two lay persons instead of only one to be assumed to form a colle- 
giate tribunal, the recent apostolic letters do not alter the qualifications 
for appointment to the office of judge (or to other tribunal offices). In fact, 
the change allowing the use of two lay persons as judges to form colle- 
giate tribunals is found in canons of the apostolic letters which deal not 


matrimonialium V. §1 stipulated: “[TJhe patriarch or major archbishop, after having heard the 
permanent synod, is granted the faculty to permit the constitution of a panel made up of 
two clerics and one lay man in the above-mentioned instances. Outside of the patriarchate 
or archbishopric, the same faculty is enjoyed by the metropolitan after he has heard the two 
bishops of the province who are senior by order of precedence. In other cases recourse should 
be had to the Apostolic See.” After minor revisions, this provision was incorporated as canon 
1087 §2 of the CCEO. 

29. Klaus Liidicke, “Prozessrecht Eheverfahren,” in Miinsterische Kommentar, 1673/3; 
Toxé, in La réforme, 108. 

30. CIC, c. 1421 §2; CCEO 1087 §2 states: “The patriarch, having consulted with the per- 
manent synod, or the metropolitan who presides over a metropolitan Church sui iuris, hav- 
ing consulted the two eparchial bishops senior by episcopal ordination, can permit that other 
members of the Christian faithful also be appointed as judges. When it is necessary, one of 
them can be assumed to form a collegiate tribunal; in other cases, the Apostolic See is to be 
approached regarding this matter.” 

31. CIC, c. 1421 §1; CCEO, c. 1067 §3. The Eastern code adds, “and known for prudence 
and zeal for justice.” 
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with qualifications for appointment as judge but with the constitution of 
tribunals,?* norms that roughly parallel canon 1425 of the Latin code and 
canon 1084 of the Eastern code. Thus, the recent apostolic letters do not 
seem to have abrogated or to have completely reordered the requirement 
that the diocesan bishop or bishop-moderator receive authorization from 
a higher authority before he proceeds to appoint lay judges.*? 


2. Single-Judge Tribunals 

The American Procedural Norms, Paul VI’s two post-conciliar motu pro- 
prios enacting interim reforms of matrimonial procedure and the two 
codes all recognized that, even with the use of lay judges, it might well be 
impossible to establish collegial tribunals to hear all the cases that might 
come before a marriage tribunal and to resolve these cases expeditiously. As 
a result, they all authorized diocesan bishops to resort to the constitution 
of single judge tribunals to decide marriage nullity cases.*4 Pope Francis’ 
two apostolic letters continue this authorization of the use of single judge 
tribunals: “The bishop moderator, if a collegial tribunal cannot (nequeat) 
be constituted in the diocese or in a nearby tribunal chosen according to 
the norm of §2, is to entrust cases to a single clerical judge.”* Like all 
the previous post-conciliar legislation authorizing the use of single judge 
tribunals in marriage nullity cases, the two recent apostolic letters reserve 
the authority to constitute single-judge tribunals to the diocesan bishop 
or bishop moderator of a tribunal and not to the judicial vicar. This and 
other tribunal functions reserved to the diocesan bishop can, of course, be 
delegated to the judicial vicar. Nevertheless, the continued reservation of 
the authority to constitute single-judge tribunals to the diocesan bishop is 
a pointed reminder that the assignment of marriage nullity cases to single- 
judge tribunals, whether for an individual case or as a general practice, is 
not a decision to be taken lightly. One noteworthy change that is effected 
by Mitis Iudex is its elimination of the requirements of the prior approval 


32. MI, c. 1673; MMI, c. 1359. 

33. CIC, c. 6; CCEO, c. 6. 

34. APN, Norm 3; Paul VI, Causas matrimoniales, V 2; Cum matrimonialium, V §2; CIC, 
c. 1425 §4; CCEO, c. 1084 §3. 

35. MI, c. 1673 §4; MMI, c. 1359 §4. 
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of the episcopal conference before a diocesan bishop or bishop moderator 
actually appoints single-judges in marriage cases.*° 

Like the prior law of the two codes, the recent apostolic letters autho- 
rize the use of single judges in marriage nullity cases only when a colle- 
giate tribunal cannot be (nequeat) established. Bishop Thomas Paprocki 
has insisted that the law permits the use of a single judge for marriage 
nullity cases only when there is an absolute impossibility of forming a col- 
legiate tribunal to hear any case of marriage nullity.*” Paprocki holds that 
the fact that a tribunal’s judges live in disparate parts of the diocese may 
render their convening as a collegiate tribunal to discuss and resolve a case 
inconvenient, but not impossible. Similarly, he argues that the steep cost 
of hiring lay canonists to provide a small diocese with the three judges 
needed to establish a collegiate tribunal is a factor that renders forming 
a college difficult, but not impossible. With all due respect, Bishop Pap- 
rocki’s reasoning is unconvincing. 

In his argument against resort to single judge tribunals in marriage 
nullity cases, he seems to adopt an understanding of “impossible” that is 
quite abstract rather than, as is typical in the interpretation of canon law, 
one that is relative to the concrete circumstances of persons and things. 
He also focuses exclusively on the impossibility of forming a collegiate 
tribunal to hear an individual case that might be presented to a tribunal 
and ignores the broader question of the impossibility of dealing expedi- 
tiously with the volume of cases which may reasonably be expected to be 
presented to a tribunal. Since the possibility of constituting single-judges 
for marriage nullity cases was first opened in the 1970s, the source of the 
“impossibility” cited North American first instance tribunals to justify 
their regular, indeed almost exclusive, use of single judges to decide mar- 
riage cases in first instance has not been the unavailability of sufficient 
qualified personnel to constitute a collegial tribunal for an individual case. 


36. MI, c. 1673 §4. The motu proprio comments: “In the first instance, the responsibility 
of appointing a single judge, who must be a cleric, is entrusted to the bishop, who in the pas- 
toral exercise of his juridical powers must guard against all laxism.” MMI, c. 1359 §4 similarly 
eliminates CCEO, c. 1085 §3’s requirement of prior approval by the patriarch or metropolitan 
for an eparch to constitute single judge tribunals. Roman Rota, Subsidium, 20: “If the Bishop 
decides to constitute a sole Judge, must he seek the authorization of some competent authority? 
No.” 

37. Thomas Paprocki, “Implementation of Mitis Iudex Dominus Iesus in the Diocese of 
Springfield in Illinois,” The Jurist 75 (2015) 595-599 and this volume, 343-347. 
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Rather, it has been the unavailability of sufficient qualified personnel to 
constitute collegial tribunals for all of the marriage nullity cases on their 
dockets without protracting the process unduly. The “impossibility” of 
establishing a collegial tribunal has been a prerequisite for the constitution 
of single-judge tribunals in marriage nullity cases, even with the availabil- 
ity of lay judges. This has been part of canonical procedural law since Paul 
VI’s 1971 motu proprio Causas matrimoniales,?® and nequeat is also the word 
used to express this “impossibility” in canon 1425, §4 of the Latin code.?? 
There is no reason to think that the use of nequeat in the two recent apos- 
tolic letters is meant to suggest a greater degree of “impossibility” than it 
did in the previous law. 

If they carry out their function as the law requires, associate judges in 
collegial tribunals do more than gather at the phase of decision to deliber- 
ate and decide the case. While they have few defined duties during the 
introductory and evidentiary phases of the process, these associate judges 
may be assigned particular roles in the course of the trial by the presid- 
ing judge. More importantly, when they arrive for the deliberation of the 
collegiate tribunal, not only are the associate judges to have studied the 
acts of the case carefully enough to engage in the discussion and resolu- 
tion of the case; they are also to “submit their written conclusions on the 
merits of the case with the reasons in law and in fact which led them to 
their conclusions,” documents which will be preserved in the acta causae.” 
In other words, these associate justices are expected to prepare at last an 
initial draft of what might become the definitive sentence in every case in 
which they participate. Moreover, besides having an adequate staff of qual- 
ified judges, marriage tribunals must employ one or more defenders of 
the bond who, like judges, must possess at least a licentiate in canon law.*? 
Although the defender of the bond can fulfill the minimal requirements of 
his or her office by reviewing the acts prior to the decision and submitting 
a written brief during the discussion phase of the process, the law expects 
that defenders of the bond to be actively involved in the case throughout 


38. Paul VI, Causas matrimoniales, V §2. 

39. CCEO, c. 1084 § says “si collegium constitui non potest” as did Causas matrimoniales, 
V §2 and Cum matrimonialium, V §2. 

40. See CIC, c. 1428 §1; DC, art. 47 §2; CCEO, c. 1093 §1. 

41. CIC, c. 1609 §2; CCEO, c. 1292 §2. 

42. CIC, c. 1435; CCEO, c. 1099 §2. 
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the process and not to be content with a merely perfunctory fulfillment 
of the minimal requirements of their office.” If carried out diligently, the 
responsibilities of their offices would place tremendous demands on the 
time and energy of judges and defenders, even if the conditions of their 
dioceses permitted them to be assigned to the tribunal on a full-time basis. 

If a tribunal with six qualified judges (including the diocesan bishop 
himself) and one defender of the bond like the one described by Bishop 
Paprocki* were to constitute collegial tribunals for all of the one hundred 
twenty cases submitted to it in an average year, each of the judges would 
have to prepare sixty draft sentences and revise and edit a substantial num- 
ber of them into definitive sentences. Moreover, the one defender of the 
bond would have to be able to intervene in and draft briefs for all one hun- 
dred twenty cases that came through the tribunal in that year, a work load 
that, in its responses to annual reports of activity submitted by diocesan 
tribunals, the Apostolic Signatura has often characterized as unreason- 
able. Since few modestly sized dioceses (the sort that might receive about 
one hundred twenty cases per year) can afford the luxury of assigning five 
priests to the tribunal on a full-time basis and since few diocesan bishops 
can devote the time required to serve effectively as a judge on sixty cases 
per year, most of these judges would have to juggle responsibilities for sev- 
eral offices, thus diminishing the time (and energy) available to devote to 
tribunal work. It is hard to see how such a tribunal could manage to con- 
stitute collegial tribunals for every case submitted without thwarting one 
of the central purposes of the reforms effected by the two apostolic letter, 
viz., to favor “the speed of processes as well as the simplicity due them, 
lest the clouds of doubt overshadow the hearts of the faithful awaiting a 
decision regarding their state because of a delayed sentence.” In other 
words, for a tribunal of a modest sized North American diocese receiv- 
ing about one hundred twenty new marriage nullity cases per year, con- 
stituting collegiate tribunals for all of these cases would seem to be truly 
“impossible.” 

Bishop Paprocki also holds that a legitimate resort to single-judge tri- 
bunals requires not only that it be impossible to form a collegial tribunal 


43. CIC, cc. 1433-1444; DC, art. 56 §§1—4; CCEO, cc. 1097—1098. 
44. Paprocki, 598 and this volume, 346. 
45. MI. 
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in the diocesan bishop’s or bishop moderator’s own tribunal but that it 
be impossible as well to establish a collegial tribunal by approaching “a 
nearby tribunal chosen according to the norm of §2.’*° Although the 
recent apostolic letters reaffirm the value of collegial decisions in mar- 
riage nullity cases, they also emphasize other values that their procedural 
changes are designed to foster. Prominent among these are the rehabilita- 
tion of the role of the diocesan bishop as “judge of those entrusted to 
his pastoral care” and “the restoration of the proximity between the judge 
and the faithful.”*” The goals of giving prominence to the bishop’s own 
judicial role and the restoration of this proximity between judge and faith- 
ful would be thwarted if a diocesan bishop was required to surrender his 
own judicial responsibility and refer cases to another, even nearby, tribunal 
or an interdiocesan tribunal simply because he was unable to form a col- 
legial tribunal in his own diocesan tribunal. Besides, when one considers 
that almost all tribunals are plagued by chronic shortages of trained per- 
sonnel, resorting to the services of a near-by tribunal would only pass the 
problem of constituting collegiate tribunals to a new venue. 


3. Use of Assessors 


The apostolic letters call for the use of officials known as “assessors” in 
both the ordinary process and in the so-called processus brevior.** Assessors 


46. Paprocki, 598 and this volume, 346. MI, c. 1673 §4; MMI, 1359 §4. The §2 to which §4 
refers recognizes the faculty of the diocesan bishop “to approach another nearby diocesan or 
interdiocesan tribunal” if he cannot establish one for his own diocese. Although the clause 
to which Bishop Paprocki calls attention is not found in either code, neither is it the com- 
plete innovation he suggests. Canon 1425 §4 of the 1983 code addressed the impossibility of 
establishing a collegial tribunal “in the first instance of a trial,” whether that first instance 
occurs in a diocesan tribunal, an interdiocesan tribunal, or some alternate arrangement, and 
it spoke of the judgement of the impossibility of forming a collegial tribunal by “the bishop,” 
a term inclusive of the diocesan bishop and the bishop moderator of another sort of tribunal. 
Thus, canon 1425 §4 already required that the “impossibility” of forming a collegial tribunal 
be judged in light of the various options available “in the first instance of trial.” However, 
since Mitis Iudex, canon 1673 §4 speaks explicitly of the impossibility of establishing a collegial 
tribunal “in the diocese,” it has to go on to mention explicitly the other first instance options 
available to a diocesan bishop as well. Thus, the phrase to which Paprocki calls attention does 
not really constitute a new obligation. There were no commentators on the previous law who 
held that a diocesan bishop unable to establish collegial tribunals in his own diocesan tribunal 
was obligated to work with neighboring bishops to establish an interdiocesan first instance 
tribunal or to share personnel with a nearby diocese in order to do so. 

47. MI; MMI. 

48. See Liidicke, 1673/6. 
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are court officials with whom the judge discusses and deliberates about 
the case before reaching a decision. Their function is like that of associate 
judges of a collegial tribunal, but without a deliberative vote, or that of 
the pastor-consultors with whom the diocesan bishop is required to dis- 
cuss cases of possible removal or transfer of pastors.” To fulfill their func- 
tion, assessors are entitled to unrestricted access to the acts of the case. 
Consequently, they are bound by the same obligation of maintaining con- 
fidentiality about the details of the case as are other tribunal officials.” 
They are also barred from serving as assessor or judge in a case in which 
they were involved in one instance at a subsequent instance’ and should 
recuse themselves—or be subject to recusal—in cases where they have a 
conflict of interest.’ Since they are now to be appointed by the judicial 
vicar when he constitutes a single judge tribunal, their names should be 
made known to the parties and the defender of the bond so that they can 
raise exceptions to their participation in the case. 

Neither code offers a description of the role of or qualifications for the 
appointment of assessors, except to suggest that they can be clerics or lay 
people and do not have to have degrees in canon law to be appointed to 
this function. The two recent apostolic letters stipulate that these asses- 
sors are to be “of upright life, expert in juridical or human sciences [and] 
approved by the bishop for this task.”°? The requirement that the diocesan 
bishop or bishop moderator appoint a pool of assessors from which judges 
can draw as need is clearly new. At least one commentator has suggested 
that, by including expertise in the human sciences among the competences 
of assessors, the law was subtly offering an alternative to the use of psy- 
chological experts in marriage nullity cases.>4 This suggestion seems erro- 
neous. Although assessors trained in the human sciences may well assist 
the judge in discerning significance of patterns of behavior exhibited by 
a party and gauging the severity of psychic disorders and their impact on 
the party’s decision making process, their discussions with the judge are 


49. CIC, cc. 1742 §2, 1745, 2° and 1750; CCEO, cc. 1391 §2, 1394, 2°, 1399 ȘI. 

50. CIC, c. 1455; CCEO, c. 1113. 

51. CIC, c. 1447; CCEO, c. 1105. 

52. CIC, c. 1448 §2; CCEO, 1106 §2. 

53. MI, c. 1673 §4; MMI, 1359 §4. 

54. Francis G. Morrisey, “The Motu Proprio Mitis Iudex Dominus Iesus,” in The Simplifica- 
tion of Marriage Nullity Procedures (Ottawa: Faculty of Canon Law Saint Paul University, 2015) 
10-II. 
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ex parte communications which will not be made known to the parties or 
the defender of the bond and cannot, therefore, be rebutted by them. The 
report of the court appointed psychological expert, on the other hand, 
becomes a part of the record of the case, is available to the parties or at 
least to their advocates at the time of the publication of the acts, and can 
be rebutted by contrary arguments or the opinion of others experts. To 
allow the ex parte communications from an assessor to substitute for the 
report of a duly appointed expert would be a grave violation of the right 
of defense. 

The two apostolic letters urge that, in the ordinary process, single 
judges are, “where possible, to employ two assessors” (ubi fieri possit, duos 
assessors. . . sibi asciscat).°? The obligation of the single judge to employ 
assessors seems to be no greater in the new law than it had been in the 
prior law. A single judge is obligated only “where possible.” Nevertheless, 
the new law of the two apostolic letters stipulates that two assessors are 
to be appointed for a single judge by the judicial vicar when he consti- 
tutes a single-judge tribunal for the ordinary process.*® Although there is 
no explicit requirement that the single judge in the ordinary process actu- 
ally consult these assessors the judicial vicar has appointed for him, a judge 
who failed to consult such assessors in the deliberative stage of the process 
would at least be acting contrary to the spirit of the law. Consultation with 
the duly appointed assessor is not, however, facultative in the so-called pro- 
cessus brevior. The judicial vicar is to appoint an assessor at the same time 
he remits the case to this processus brevior,” and the bishop-judge is to con- 
sult the assessor before reaching a decision.*® 


4. Composition of Appellate Tribunals 


As was the case in the previous law, tribunals at the appellate level must 
always be constituted of at least three judges for validity, except in cases of 


55. MI, c. 1673 §4; MMI, c. 1359 §4. Both codes had originally suggested that a single 
judge should avail himself of the assistance of “an assessor and an auditor” in cases normally 
reserved by law to a collegial tribunal. CIC, c. 1425 §4; CCEO, c. 1084 §3. The provision for 
two assessors by the apostolic letters seems to be derived from c. 1424 of the Latin code and 
canon 1089 of the Eastern code that provide that, “[iJn any case, a single judge can employ 
two assessors.” 

56. MI, c. 1676 §3; MMI, c. 1362 §3. 

57. MI, c. 1685; MMI, c. 1371. 

58. MI, c. 1687 §1; MMI, c. 1373 §1. 
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appeal of decisions decided according to the documentary process.” The 
invalidity of the sentence resulting from the use of a single judge at the 
appellate level is remediable or curable. As a result, unless the defender 
of the bond or the unhappy party challenges the appellate sentence issued 
by a single judge within three months from notice of the publication of 
the sentence, the nullity of the sentence will be sanated or healed by the 
passage of time. 


5. Tribunal Competence or Jurisdiction 


The two apostolic letters do not alter existing provisions of the law ren- 
dering diocesan tribunals absolutely incompetent to hear certain types of 
cases and reserving cognizance of them to a particular judge or tribunal.” 
Violations of this reservation result in the irremediable nullity of the sen- 
tence. Fortunately, few of these reserved cases are likely to involve issues 
of marital nullity. In fact, only the marriage cases in which “those who 
hold the highest civil office of a state” are parties, which are reserved to 
the Roman Pontiff personally and are, in practice, delegated by him to 
the Roman Rota, are likely to be submitted to ordinary first instance tri- 
bunals.© In the United States, such cases for which regular first instance 
tribunals are absolutely incompetent would include those involving the 
president of the United States and the governors of the several states. In 
addition, Latin tribunals are absolutely incompetent to hear cases involv- 
ing two Eastern Catholics, unless the Eastern Catholics lack a hierarch and 
their pastoral care has been entrusted to a Latin ordinary or the Apostolic 
Signatura has prorogued or extended the competence of a Latin tribunal 
to decide cases involving certain Eastern Catholics; and Eastern tribunals 
are absolutely incompetent to hear cases involving two Latin Catholics. 
Finally, when a decision is rendered by an appellate tribunal that is not the 
duly designated appellate court for the tribunal from which the appeal 
resulted, that decision is irremediably null. 

The apostolic letters do make some significant modifications of the 
conditions under which tribunals can claim to be relatively competent to 


59. MI, c. 1673 §5; MMI, c. 1359 §5. 

60. CIC, c. 1622 1°; CCEO, c. 1304 I, 1°. 
61. CIC, c. 1623; CCEO, c. 1304 §2. 

62. CIC, c. 1620, 1°; CCEO, c. 1303 §1, 1°. 
63. CIC, c. 1405 §1, 1°; CCEO, c. 1060 §1, 3°. 


This content downloaded from 180.179.211.228 on Mon, 14 Mar 2022 07:37:43 UTC 
All use subject to https://about.jstor.org/terms 


CHALLENGES TO OUR “COMFORT ZONE” 251 


judge marriage nullity cases. Although they retain unchanged the forum 
of the place where the marriage was celebrated and the forum of the place 
where the respondent has a domicile or quasi-domicile as possible bases 
for claiming competence in marriage cases, the apostolic letters notably 
change the conditions under which tribunals can invoke the forum of the 
petitioner and the forum where the majority of proofs are to be gathered 
as the basis for competence. First, the letters expand the forum of the peti- 
tioner to include not only the place where the petitioner has a domicile but 
also the place where he or she has a quasi-domicile. Second, they eliminate 
the requirement that, before a tribunal claims competence as the forum of 
the petitioner or of the place where the majority of proofs are to be gath- 
ered, it seek the consent of the judicial vicar of the respondent. Finally, 
the letters eliminate the restriction of the previous law that allowed for 
competence on the basis of the domicile of the petitioner only in cases 
where both the petitioner and the respondent resided in the territory of 
the same episcopal conference or, for Eastern tribunals, the territory of 
the same nation. 

The removal of these restrictions on the use of the forum of the peti- 
tioner as a basis for competence has been welcomed by North American 
tribunals, especially since it enables them to provide a pastoral response 
to the situation of immigrants whose marriages were celebrated in their 
countries of origin and whose former spouses reside in places without 
effectively functioning marriage tribunals. The relaxation of the require- 
ments for the use of this basis for competence is not, however, without 
its dangers. The restrictions on the use of the forum of the petitioner as a 
basis for competence were originally inserted into the law in response to 
complaints to the Holy See about abuses by American tribunals operat- 
ing under Norm 7 of the American Procedural Norms which had allowed 
unrestricted use of the forum of the petitioner as a basis for competence. 
These complaints focused in particular on abridgements, if not outright 


64. American Procedural Norms, Norm 7. See Apostolic Signatura, “litterae ad Praesi- 
dem Conferentiae Episcopalis Mexicana,” in Documenta recentiora circa rem matrimonialem et 
processualem (Rome: Gregorian University Press, 1980) 2: nn. 53456-5462 and Zenon Grocho- 
lewski, “Declaration of the Apostolic Signatura on the Competence of Ecclesiastical Tribu- 
nals in the United States of America,” Monitor Ecclesiasticus 104 (1979) 142-159. See also Rafael 
Rodriguez-Ocajfio, “Mitis Iudex: Fuero competente y sistema de apelaciones,” Ius Canonicum 56 
(2016) 109-110 and Toxé, 103—104. 
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denial, of the right of defense of respondents living outside the United 
States. Now that the restrictions on the use of the forum of the petitioner 
as a basis for competence have been removed, it will be important for tri- 
bunals to be attentive to the right of defense of respondents residing in 
other countries, especially those who may not speak English or may not 
be especially adept at expressing themselves in writing. North American 
tribunals who claim competence on the basis of the forum of the peti- 
tioner must also be alert to possible civil effects of annulments granted 
here where the respondent lives in a country whose concordat with the 
Holy See provides for the civil recognition of annulments such as Italy, 
Spain, and Columbia or where the civil law defers to religious authorities 
in matters of family law.° 


Il. The Revised Ordinary Process: The So-Called Pars Dynamica 


In addition to effecting changes in the ways tribunals are structured, the 
two recent apostolic letters make significant changes in the procedure to 
be followed in the contentious process for adjudicating marriage cases. 


A. The Introductory Phase 
1. Allocation of Responsibilities 


Mitis Iudex and Mitis et Misericors Iesus have radically altered the allocation 
of responsibilities for carrying out the several steps of the introductory 
phase of the contentious judicial process used for marriage nullity cases. 
In the two codes promulgated, respectively, in 1983 and 1990, the norms 
governing the introductory phase of this process foresee that, once a peti- 
tion is submitted to a tribunal, the judicial vicar will constitute a tribunal 
consisting of a judge or judges, a defender of the bond and a notary and 
that the single judge or praeses will proceed to accept (or reject) the case, 
cite the respondent, join the issues and move on to gather evidence in 
the probatory phase of the process.®° The apostolic letters alter this tra- 
ditional division of labor by concentrating every step of the introductory 
phase in the hands of the judicial vicar. He alone determines whether the 


65. See Tawil, 203-215. 
66. CIC, cc. 1505, 1507, 1513 and 1677; CCEO, cc. 1188, 1190, 1195, and 1363. 
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tribunal is competent to hear the case, accepts or rejects the petition, cites 
the respondent, joins the issues, decides whether the case is to be heard 
according to the ordinary process or is to be deferred to the bishop for a 
decision pursuant to the processus brevior. Only then does the judicial vicar 
constitute a tribunal by appointing the various officials needed to hear and 
decide the case.°” 


2. Communication of the Libellus to the Respondent 


Both canon 1508 §2 of the Latin code and canon i191 §2 of the Eastern 
code stipulate that, when the judge cites the respondent at the beginning 
of the process, he is to attach a copy of the libellus to the citation “unless 
for grave causes the judge determines that the libellus must not be made 
known to the party before that party makes a deposition in the trial.” 63 
Under this provision of the former law, tribunals in North America have 
considered all of the initial submissions of the petitioner, including the 
rather extended narrative known as a “marital history,” as elements of the 
“petition” and then relatively routinely deferred (with, but usually, without 
a decree from the judge) communicating the libellus to the respondent 
until after he or she had testified during the trial or even until the publica- 
tion of the acts. The justification for this skirting of the requirement for 
the law has usually been that, if the petitioner’s extended narrative his- 
tory of the marriage were shared with the respondent at this early stage 
of the process, he or she would be inclined to use his own declaration to 
try to refute the petitioner’s assertions point by point rather than offer- 
ing his or her own narrative account of the marriage. (This rationale sub- 
tly presumes, of course, that every case presented to the tribunal will be 
decided on one of the “psychological” grounds described in canon 1095 of 
the Latin code and canon 818 of the Eastern code.) 

The new norms for marriage cases contain no provision for deferral of 
the communication of the libellus to the respondent. In fact, by stipulating 
that the “decree [of citation is to be] appended to the bottom of the libel- 
lus itself,” the new norms seem to preclude such a deferral.” It is difficult 
to see how a tribunal could comply with this provision of the law without 


67. MI, c. 1676 §§1-5; MMI, c. 1362 §§1-5. 
68. CIC, c. 1508 §2; CCEO, c. 1191 §2. 
69. MI, c. 1676 §1; MMI, c. 1362 §1. 
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making a copy of the petition available to the respondent. The purpose 
of communicating the petition to the respondent at the time of the cita- 
tion is to enable him or her to make an informed initial response to the 
petitioner's claim that their marriage was invalid. This aim can be achieved 
without making available to the respondent everything in the petitioner's 
original submission. The two codes take a decidedly minimalist approach 
to what the petition introducing the cases must contain.” Adapting these 
requirements for marriage cases, the instruction Dignitas connubii stipu- 
lates that the libellus must 


describe the object of the cause, that is, specify the marriage in question, 
present a petition for a declaration of nullity, and propose—although 
not necessarily in technical terms—the reason for petitioning, that is, the 
ground or grounds of nullity on which the marriage is being challenged 
. .. [and] indicate at least in a general way the facts and proofs on which the 


petitioner is relying in order to demonstrate what is being asserted.” 


This information can usually be digested from the longer narrative 
prepared by the petitioner into a few paragraphs of a one or two page 
document containing the necessary formalities for a libellus. The narrative 
itself is not the libellus but a preliminary supporting declaration or affi- 
davit. Nor are documents submitted in connection with the petition part 
of the petition itself. As a result, there is no need to communicate these 
materials to the respondent at the time of the citation.” Instead, they can 
be withheld until the publication of the acts at the end of the probatory 
phase of the process. Tribunals desiring to bring their practice into compli- 
ance with the new law while avoiding unnecessary contentions between 
the parties might consider taking this less expansive view of what “the 
petition” encompasses and attaching the decree of citation to the brief 
summary statement of the petitioner’s position described in canon 1504 of 
the Latin code and canon 1187 of the Eastern code. 


70. CIC, c. 1504; CCEO, c. 1187. 

71. DC, art. 116 §1, 2°-3°. 

72. Pontifical Council for Legislative Texts, Two Questions about the Procedural Norms 
and About Can. 1676 § of the Motu Proprio Mitis Iudex Dominus Iesus, April 8, 2016, (Prot. N. 
15363/2016): The Jurist 76 (2016) 291-292 and this volume, 380. 


This content downloaded from 180.179.211.228 on Mon, 14 Mar 2022 07:37:43 UTC 
All use subject to https://about.jstor.org/terms 


CHALLENGES TO OUR “COMFORT ZONE” 255 


3. Changing Grounds in the Course of the Process 


The recent apostolic letters entrust to the judicial vicar the case the respon- 
sibility of joining the issues or setting the grounds on which the case will 
be heard and decided. Only after the grounds have been set does the judi- 
cial vicar proceed to constitute a tribunal consisting of a judge or judges, 
a defender of the bond, and other court officials for the case. As a result, 
the judges may find that they disagree with the judicial vicar’s choice of 
grounds. Anticipating such a disagreement, a judicial vicar in the United 
States inquired of the Pontifical Council for Legislative Texts whether a 
judge, once constituted, was free to change the grounds established by the 
judicial vicar. On November 26, 2015, the Council sent the judicial vicar a 


private response: 


While the new canon 1676 regards cases for the declaration of nullity of 
marriage, canons 1513 and 1514 regard the ordinary contentious trial and are 
not affected by the changes in the canons affected by the change in canons 
concerning special processes, i.e., marriage cases. While the judicial vicar 
decrees the initial doubt in marriage cases, the faculty of the judge to change 
the doubt or add another is not affected by the modification introduced with 
the MP Mitis Iudex.”? 


This response has led some to the erroneous conclusion that judges 
are authorized to modify the decrees joining the issues unilaterally when 
they receive the case from the judicial vicar or at any point in the course 
of the process. This conclusion fails to advert to canon 1514 to which the 
response refers: 


Once established, the terms of the controversy cannot be changed val- 
idly (mutari valide nequeunt) except by a new decree, for a grave cause, at 
the request of a party, and after the other parties have been heard and their 


arguments considered. 


Thus, although judges can change the grounds in the course of the 
process, they can do so validly only at the request of one of the parties.” 


73. Pontifical Council for Legislative Texts, private response, November 26, 2015, (Prot. 
N. 15210/2015), unpublished. 

74. Even after the promulgation of the 1983 Latin code and the 1990 Eastern code, many 
North American canonists have continued have continued to operate in the spirit of the 1970 
American Procedural Norms which gave judges considerable leeway to modify the decree of 
joinder in the course of the process. Norm 11 had stipulated: “During the course of the trial 
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In North America, parties to marriage nullity cases are unlikely to be 
well versed in the intricacies of matrimonial jurisprudence or to be rep- 
resented by advocates well-grounded in this jurisprudence. Moreover, 
parties are not permitted to review regularly the evidence in their cases 
as it accumulates in the case file and advocates often do not monitor the 
progress of their clients’ cases on a regular basis. As a result, it is unlikely 
that parties will request changes in the grounds at their own initiative or at 
the prompting of their advocates. The judge who becomes aware that the 
grounds set by the judicial vicar at the introductory phase of the process 
do not fit well with the facts emerging during the instruction of the case 
could notify the petitioner or his or her advocate of this fact and suggest 
a request for a change of grounds. Such a gambit is, however, rather awk- 
ward. The Roman Rota has, at least to date, not sanctioned sentences with 
irremediable nullity when they were issued after the judge had taken the 
initiative to change the decree of joinder during the process, as long as the 
parties were informed and given the opportunity to object to the change.” 


4. Involvement of the Defender of the Bond 


Since at least Benedict XIV’s 1741 constitution Dei miseratione, the involve- 
ment of a defender of the bond in marriage nullity and dissolution pro- 
cesses has been necessary for the validity of the process. Many North 
American tribunals comply with this requirement by making the complete 
acts of the case available to the defender of the bond during the phase 
of discussion toward the end of the process.” While this practice may be 
minimally sufficient to prevent the nullity of the sentence, it is not the sort 
of involvement in the process the law foresees. In fact, the law stipulates 
that the defender of the bond has the right to be cited for and to be present 
at every significant moment in the process, including the hearing of par- 
ties, witnesses and experts, and to be heard by the judge whenever the par- 
ties are to be heard.” The recent apostolic letters give some specific indica- 


the judge may add an additional basis or bases for nullity.” CLD 7: 957. This provision of the 
APN has, of course, been abrogated. Nonetheless, some tribunals continue to act as if judges 
had this power to add (or delete) grounds unilaterally. 

75. Antoni Stankiewicz, “De nullitate sentenriae ‘ultra petita’ prolatae,” Periodica 70 
(1981) 222-235. 

76. CIC, c. 1433; CCEO, c. 1097. 

77. CIC, c. 1432: CCEO, c. 1098. 
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tions of moments during the introductory phase of the process when the 
defender of the bond is to be heard: the defender is to be cited and receive 
a copy of the petition at the outset of the process’® and is to be heard 
before the judicial vicar issues the decree joining the issues.’ 

As is the case with other moments in the process where the defender 
of the bond is to be heard, failure to cite the defender at the outset of 
the process results in the nullity of the act. Although this nullity can be 
corrected if the defender, “after [he or she has] inspected the acts, at least 


”80 the apostolic letters’ men- 


[was] able to perform [his or her] function, 
tions of specific involvements by the defender of the bond during the 
introductory phase of the process are clearly meant to highlight the par- 
ticular importance of the defender in the streamlined marriage nullity pro- 
cess introduced by the two recent apostolic letters. With the elimination of 
a mandatory second instance review of affirmative decisions, much of the 
responsibility for providing “quality control” in the process has devolved 
to the defender of the bond. Without the involvement of the defender, 
not just in the phase of discussion of the case but throughout the trial, 
the integrity of the process can be easily jeopardized. This heightened 
importance of the intervention of the defender of the bond has recently 
prompted the Apostolic Signatura to deny, on at least one occasion, an 
extension of the dispensation of a defender of the bond who lacked the 
required academic degree in canon law. In denying this extension, the Sig- 
natura noted: “[T]Jhe new procedural norms for the handling of marriage 
nullity cases will require even more diligence and greater competency on 
the part of the defender of the bond.”®! 

One of the puzzling consequences of the decision of the apostolic let- 
ters to entrust responsibility for the whole of the introductory phase of 
the process to the judicial vicar and to defer the constitution of a tribunal 
to the end of this phase is that the judicial vicar is required to consult with 
the defender of the bond before accepting or rejecting the case and before 
joining the issues but no defender has yet been designated with whom he 


78. MI, c. 1676 §1; MMI, c. 1362 §1. The instruction Dignitas connubii, article 119 §2 had 
previously recommended that the defender of the bond be heard by the judge prior to his 
acceptance or rejection of the petition. 

79. MI, 1676 §2; MMI, c. 1362 §2. 

80. CIC, c. 1433; CCEO, c. 1097. 

81. Apostolic Signatura, letter, December 2015. Unpublished. 
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can consult. One can only presume that the judicial vicar will consult with 
one of the defenders of the bond stably appointed by the diocesan bishop 
for service in the tribunal during the introductory phase of the process and 
then formally designate this defender for the case when he constitutes a 
tribunal at the end of this phase of the process. 


5. Possible Stances of the Respondent 


The two apostolic letters provide some helpful directives to tribunals on 
how to assess some of the stances respondents’ may take to the initial 
citation. First, the apostolic letters foresee that, in some cases at least, the 
respondent may be the co-presenter of the petition or may explicitly con- 
sent to it, either at the time it is presented or subsequently.* If so, the 
judicial vicar can consider deferring the case to the processus brevior if the 
other conditions for the use of this extraordinary process are met. The 
Pontifical Council for Legislative texts has made clear that this consent 
by the respondent must be explicit: “Though the consent of the respon- 
dent can be given by several means, those means must however guarantee 
publicly and unequivocally his or her will.”*? Second, the respondent can 
answer the citation by expressing a willingness to participate in the process 
without agreeing (or necessarily disagreeing) with the claims of the peti- 
tioner. In this case, he or she enjoys unqualified use of the right of defense. 
Third, a respondent who “remits himself to the justice of the tribunal, or, 
when properly cited, once more, makes no response” is presumed “not 
to object to the petition.”** Nonetheless, unless he or she has been legiti- 
mately declared absent from the trial, such a respondent is still entitled 
to receive the decree formulating the doubt, any new petitions presented 
in the course of the process, the decree of publication of the acts, and 
the definitive sentence as well as any other decisions of the single judge 
or panel of judges.® Fourth, a respondent declared absent according to 
the norm of law is also presumed not to object to the petition®® but is 


82. MI, c. 1683, 1°; MMI, c. 1369, 1°. 

83. Pontifical Council for Legislative Texts, letter, PN. 15138/2015, October 1, 2015: The 
Jurist 75 (2015) 664 and this volume, 368. 

84. MI, Ratio Procedendi, art. 11 §2; MMI, Ratio Procedendi, art. 11 §2. 

85. DC, art. 134 §3. 

86. MI, Ratio Procedendi, art. 11 §2 and MMI, Ratio Procedendi, art. 11 §2 do not expressly 
mention the situation of a respondent who has been declared absent from the trial. Never- 
theless, they do mention the respondent who “when properly cited once more makes no 
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entitled to receive only the formulation of the doubt and the definitive 
sentence.*” Finally, “[i]f a party expressly declares that he or she objects to 
receiving any notices about the case, that party is held to have renounced 
of the faculty of receiving a copy of the sentence. In this case, that party 
can, but need not, be notified (notificari potest) of the dispositive part of the 
sentence.”38 Most tribunals will welcome this clarification of how to deal 
with the respondent who answers the initial citation (or subsequent cita- 
tions) by asking (or sometimes demanding) that he or she not be contacted 


again. 


6. Do We Have to Do it This Way? 


There is no escaping the fact that the two recent apostolic letters have 
radically altered the allocation of responsibility for the various moments 
of the introductory phase of the marriage nullity process. Hitherto, the 
judicial vicar himself played a rather modest role in this phase of the pro- 
cess: he constituted a tribunal consisting of a judge or judges, a defender 
of the bond and a notary and then stepped aside to allow this tribunal to 
deal with the case until its conclusion. Now, however, responsibility for the 
whole preliminary phase rests with the judicial vicar himself and the judge 
or judges assigned to the case become involved only when the evidentiary 
or probative stage of the process is about to begin. No explanation has 
been offered for this enhancement of the role of the judicial vicar in the 
introductory phase of the process. One must presume, however, that the 
drafters of the revised law thought the changes would somehow expedite 
the process. 

Whatever the motives for the changes, they confront many North 
American tribunals with some particular challenges. In many these tribu- 
nals, the judicial vicar is also a pastor and so comes to the tribunal office 
only a few times per week while the administration of the tribunal is 
entrusted to the moderator of the tribunal chancery or tribunal adminis- 
trator, usually a lay person who may or may not have received academic 


response,” a phrase which describes the respondent who is subject to being declared absent in 
accord with the norms of CIC, c. 1592 and CCEO, c. 1272. 

87. DC, art. 134 §3. 

88. MI, Ratio Procedendi, art. 13; MMI, Ratio Procedendi, art. 13. This provision for honor- 
ing the respondent’s express wish not to be contacted corresponds to the provision of DC, 
art. 258 §3. 
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formation in canon law. This arrangement has worked reasonably well as 
long as the judicial vicar’s role in the process was over once he had consti- 
tuted tribunals for cases recently submitted to his tribunal. Now, however, 
the process is likely to slow to a snail’s pace unless the now part-time judi- 
cial vicar can devote sufficient time to the several tasks in the introductory 
phase of the process for all the cases submitted to the tribunal. As a result, 
there will be a strong temptation to ignore the clear directives of the two 
recent apostolic letters and continue to process marriage cases “the way 
we always have done it.” 

Since the traditional allocation of responsibility for the introductory 
phase of the process to the presiding or single judge after the judicial vicar 
has constituted a tribunal remains the norm for non-matrimonial cases, it 
would not seem that ignoring the norms of the two apostolic letters and 
allowing the single or presiding judge to continue to accept the petition, 
cite the respondent and join the issues would result in the nullity of the 
sentence. Moreover, the part-time (or, perhaps, merely nominal) judicial 
vicar could probably delegate the moderator of the tribunal chancery to 
constitute tribunals on his behalf. However, a tribunal’s decision to ignore 
the provisions of the revised law that it finds inconvenient would seem to 
suggest that such a tribunal and its diocesan bishop have opted for “busi- 
ness as usual” rather than committing themselves to “the conversion of 
ecclesiastical structures” called for by Pope Francis.°? 


B. The Probatory Phase 


The two apostolic letters make few changes to the existing norms on the 
gathering of evidence in the course of the trial. They do, however, signifi- 
cantly modify the norms governing the weight to be given to certain types 
of evidence. 


1. Declarations and Confessions 


The new norms stipulate that 


a judicial confession and the declarations of the parties, possibly supported 
by witnesses to the credibility of the parties, can have the force of full proof, 


to be evaluated by the judge after he has considered all the indications 


89. MI, introduction, III; MMI, introduction. 
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(indiciis) and supporting factors (adminculis), unless other elements are pres- 


ent which weaken them.” 


These norms represent a rather remarkable reversal in the way the law 
views the declarations or confessions of the parties. The 1936 instruction 
Provida Mater had asserted flatly that “a judicial deposition of the consorts 
is not admissible (non est apta) to constitute proof against the validity of 
marriage.”*! The 1983 Latin code and the 1990 Eastern code made cautious 
moves toward enhancing the probative value of the declarations and con- 
fessions of parties in marriage nullity cases but retained the principal that 
“the force of full proof cannot be attributed to them” except under rather 
stringent conditions.’ Where the prior norms allowed for attributing the 
weight of full proof to the declarations or confessions of parties only 
when “other elements are present that thoroughly corroborate them,” 
the revised norms allow the judge to consider these declarations or con- 
fessions fully probative “unless other elements are present which weaken 
them.” This change should go a long way toward eliminating the awkward 
conflict situations, not infrequent in the past, in which petitioners were 
certain in conscience that their marriages were invalid but are unable to 
prove this fact in the external forum because the weight of their own dec- 
larations were heavily discounted or because of a lack of corroborating 
witnesses. Such conflict situations have long been cited as the justification 
for resort to the “internal forum” approach to marriage cases mentioned 
briefly by Pope Francis in his apostolic exhortation Amoris Laetititia.” 


2. Testimony of a Single Witness 


The new norms also upgrade the weight that judges can attribute to the 
deposition of a single witness. The ancient maxim that “one witness is no 


90. MI, c. 1678 §1; MMI, c. 1364 81. 

91. Congregation for the Sacraments, instruction Provida Mater Ecclesiae, art. 117, August 
15, 1936: AAS 28 (1936). More obliquely, canon 1751 of the 1917 CIC had asserted: “Si agatur de 
negotio aliquot private et in causa non sit bonum publicum, confession iudicialis unius partis, 
dummodo libere et considerate facta, relevant alteram ab onere probandi.” Since marriage 
case were not merely private matters and did involve the public good, the confession of one 
party did not relieve the other of the burden of proof. The same awkwardly phrased norm 
was found in the previous law for the Eastern Churches promulgated as Pius XII, motu pro- 
prio Sollicitudinem nostram, January 6, 1950: AAS 42 (1950) C. 273. 

92. CIC, c. 1536 §2; CCEO, c. 1217 §2. 

93. Francis, apostolic exhortation Amoris Laetitia, §300, March 19, 2016: Origins 45/46 
(April 21, 2016) 821. 
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witness” has been thoroughly discredited and replaced by the principle 
that “the testimony of a single witness can produce full proof . . . if the cir- 
cumstances of things and persons suggest it.”** This provision too should 
eliminate many of the conflict cases that have prompted suggestions that 
parties who are convinced of the invalidity of their broken marriage but 
cannot prove it to the satisfaction of a tribunal because of a paucity of wit- 


nesses should resort to “internal forum” solutions. 


3. Use of Experts 


The two apostolic letters address the circumstances when tribunals must 
seek the assistance of experts. The former canon 1680 of the Latin code and 
canon 1366 of the Eastern code had stipulated: “In cases of impotence or 
defect of consent because of mental illness (mentis morbum), the judge is to 
use (utatur) the services of one or more experts unless it is clear from the 
circumstances that it would be useless to do so.” Many tribunals interpreted 
the expression “mental illness” strictly to include only the most serious 
mental disorders such as psychoses but not less severe psychic disturbances 
such as immaturity or personality disorders. This strict interpretation did 
not correspond to the practice of the Roman Rota which rather routinely 
required an expert’s report in all cases being tried on grounds listed in canon 
1095 regardless of the nature of the alleged psychic irregularity. This Rotal 
practice was extended to lower tribunals by the 2005 instruction Dignitas 
connubii which held: DC, art. 203 §1: “In causes concerning impotence or 
a defect of consent because of mentis morbum or because of the incapaci- 
ties described in can. 1095, the judge is to employ the assistance of one or 
more experts, unless from the circumstances this would appear evidently 
useless.”*? 

Proponents of a more restrictive interpretation of “mental illness” 
could still argue that after all Dignitas connubii was only an “instruction” 
and, as such, to the extent that it “cannot be reconciled with the prescripts 
of laws, [it] lack{s] all force.”** Although the provision of Dignitas connubii 
does go somewhat beyond the letter of the canons promulgates in 1983 
and 1990 respectively, it does reflect the exhortations of John Paul II in 


94. MI, c. 1678 §2; MMI, c. 1364 §2. 
95. DC, art. 203 §1. 
96. CIC, c. 34 §2. 
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his frequently cited allocutions to the Roman Rota,” the stylus and praxis 
of the Roman Rota itself, and the 1998 declaration of the Apostolic Sig- 
natura.’ The argument for a very narrow reading of the codes’ require- 
ment for the use of experts has become untenable after the appearance of 
the two recent apostolic letters. They stipulate: MI, c. 1678 § “In cases of 
impotence or defect of consent because of mental illness or an anomaly 
of a psychic nature, the judge is to use the services of one or more experts 
unless it is clear from the circumstances that it would be useless to do 


so.”?? 


C. The Decisory Phase 


The most dramatic and most publicized change in the marriage nullity 
process effected by the two apostolic letters is their elimination of the 
requirement that all affirmative decisions in marriage nullity cases receive 
conforming decisions at the appellate level before the parties are declared 
free to enter new marriages. Now, once the peremptory time of fifteen 
useful days from notice of the publication of the sentence has elapsed 
without an appeal being lodged either by the respondent or the defender 
of the bond, an affirmative decision can be executed, i.e., the parties are 
to be notified by the judicial vicar of the tribunal issuing the first affirma- 
tive sentence that they are free to enter new marriages in the Church.’ 
While the elimination of mandatory second instance review of affirma- 
tive decisions in marriage cases will, no doubt, expedite the resolution of 
these cases, it will also require tribunal officials to be more attentive to the 
peremptory time limits for making appeals than they have been hitherto. 
When all affirmative decisions had to be forwarded to the appellate court 
ex officio whether a party lodged an appeal or not, it was possible to treat 
the time limit for lodging an appeal rather casually. In the new dispensa- 
tion, however, it is important to know with certainty when the respon- 


97. John Paul II, allocution, February 5, 1987: AAS 79 (1987)1454-1455 and John Paul II, 
allocution, January 25, 1998: AAS 80 (1988) 1178-1185. 

98. Supreme Tribunal of the Apostolic Signatura, declaration, June 16, 1998: Periodica 87 
(1998) 619-622. For commentary on this declaration see Urban Navarrete, “Commentarium,” 
Periodica 87 (1998) 624 and Augustine Mendonga, “The Apostolic Signatura’s Recent Declara- 
tion on the Necessity of Using Experts in Marriage Nullity Cases,” Studia Canonica 35 (2001) 
33-58. 

99. MI, c. 1678 §3; MMI, 1364 §3. 

too. MI, c. 1679; MMI, c. 1365. 
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dent and the defender of the bond received notice of the publication of 
the sentence. Since the right to appeal is extinguished with the elapse of 
the peremptory fifteen days, the notification of the publication of the sen- 
tence should clearly inform the respondent and the defender of the bond 
of the inevitable consequence of delay in lodging an appeal. While the 
judge can shorten the time limit for lodging an appeal at the request of 
the parties, he has no authority to extend the time for lodging an appeal: 
“Fatalia legis, that is, the time limits established by law for extinguishing 
rights, cannot be extended.” As a result, the only remedy remaining for 
a respondent or defender who has allowed the time for appeal to elapse is 
to request the favor of a new hearing before the Roman Rota,’ a remedy 
which will probably be unavailable if the other party has already entered a 
new marriage in the Church.’ To obtain such a new hearing, the party or 
defender will have to bear the evidentiary burden of submitting “new and 
grave proofs or arguments” which show that a different decision would 
result from the granting of a new hearing.’™ 

Since the time for lodging an appeal begins to run only with notifica- 
tion to the parties of the publication of the sentence, tribunals must insure 
that their methods of publishing the sentence comport with the law. The 
current law foresees only two methods for publishing the sentence: “by 
giving a copy of the sentence to the parties or their procurators or by 
sending them a copy” in the mail.”!® In either case, the law requires that a 
copy of the definitive sentence in its entirety to be available to the parties 
to do with what they will. Other methods of publishing the sentence may 
pass muster in exceptional cases as long as the parties are given sufficient 
information about the sentence to lodge a well-informed appeal.'°° Nev- 
ertheless, absent exceptional circumstances, failure to make a copy of the 
sentence available to the parties means that the time for appeal does not 


tor. CIC, c. 1465 §1; CCEO, c. 1124 &1. 

102. MI, c. 1681; MMI, c. 1367. 

103. See Francis, “Rescritto del Santo padre Francesco sul compliment e l'osservanza 
della nuova legge del processo matrimoniale, 11.12. 2015,” II, 3, December 7, 2015: http://press 
-vatican.va/content/salastampa/en/bolletino/ pubblico /2015/12/11/0981/02193.html. 

104. CIC, c. 1644 §1; CCEO, c. 1325 §1. See Antoni Stankiewicz, “Le prove e gli argomenti 
nuovi e gravi per il riesame della causa,” Apollinaris 68 (1995) 499-513. 

105. CIC, c. 1615; CCEO, c. 1298. 

106. See William Daniel, “The Publication of the Definitive Sentence,” Studia Canonica 
42 (2008) 393-436 and John P. Beal, “Publish or Perish: Transparency and the Marriage Nullity 
Process,” CLSA Proceedings 75 (2013) 75-82. 
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even begin” and the possibility of an appeal of the decisions will hang 
over the case in perpetuity. 

Although the two apostolic letters abolish the requirement of appel- 
late review of all affirmative decisions in marriage nullity cases, dissatis- 
fied parties, both petitioners and respondents, retain the right to appeal 
adverse decisions and the defender has the right to appeal an affirmative 
decision. What has been virtually eliminated by the two apostolic letters is 
the abbreviated appellate procedure introduced by Paul VI’s motu proprio 
Causas matrimoniales and continued in both the Latin and the Eastern code 
for confirming affirmative first instance decisions in marriage nullity cases 


108 


by decree.®’ Except in the rare case where the appellate judges deem an 
appeal to be merely dilatory, all appeals, whether of affirmative or nega- 
tive decisions, are to be dealt with by the ordinary appellate process and 
conclude not with summary decrees ratifying or confirming the previous 
decision but with full-blown sentences. 

When an appeal is received by an appellate court, the judicial vicar 
constitutes a tribunal of three judges as well as a defender of the bond and 
a notary to hear and decide the case. The praeses of the panel notifies the 
parties of their right to offer additional observations on the case within 
a peremptory time period set by the judges. This notification functions 
as the citation in the appellate process. After consulting with the appel- 
late defender of the bond, the judges determine by decree whether the 
appeal is merely dilatory or is to be admitted to the ordinary process.'” 
The apostolic letters provide no criteria for deciding that an appeal is 
“merely dilatory.”"° These criteria will, therefore, have to be worked out 
on a case by case basis by jurisprudence. However, the failure of an appel- 
lant to respond at all to the initial notification, especially if he or she had 
not offered testimony in the first instance trial, might well be one criterion 
for a determination that the appeal was merely dilatory. If they determine 
that the appeal was “merely dilatory,” the judges hear the defender of the 
bond and proceed to confirm the original sentence, whether it was affir- 
mative or negative, by decree. 


107. CIC, c. 1614; CCEO, c. 1297. 

108. Paul VI, Causas matrimoniales, VII; CIC, c. 1682; CCEO, c. 1368. 
109. MI, c. 1680 §2; MMI, c. 166 §2. 

110. See Rodriguez-Ocafia, 120-122. 
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If the judges remit the case to the ordinary appellate process, they or 
the praeses or ponens moves on to set the grounds or join of the issues for 
the appellate process. Normally, the decree of joinder is: “Whether the 
decision of the prior tribunal should be confirmed or not.” The appellate 
judges do, however, have the discretion to add a new ground of nullity 
that was not considered by the first instance tribunal and to proceed “as if 
in first instance.”"!’ Nevertheless, should an appellate court avail itself of 
this option, any appeal of its decision on this new ground is directed not 
to its ordinary appellate tribunal but to the Roman Rota which, although 
normally a third instance court, will proceed “as if in second instance.” "? 
An appellate trial typically moves directly from the joinder of issues to the 
discussion of the case without the intermediary of an evidentiary phase, 
and the judges then decide the case on the basis of the evidence gathered 
in the course of the first instance process. They do, however, have the fac- 
ulty to gather new evidence during the appellate process if “it is like that 


3 If new evidence is 


the new sentence will be unjust” if they do not do so. 
gathered, it must be published to the parties and a new decree concluding 
the case issued. As in a first instance trial, the appellate process proceeds to 
the phases of discussion and decision and concludes with the issuance of a 
sentence and its publication. 

There are several possible outcomes for the appellate process. First, the 
appellate court may confirm a negative decision upholding the validity of 
the marriage. If so, the unhappy petitioner has no further right of appeals 
but can petition for a new hearing of the case before the Roman Rota." 
Second, the appellate court may confirm an affirmative decision declaring 
the invalidity of the challenged marriage. If so, the disgruntled respondent 
or defender of the bond can still request a new hearing of the case before 


ur. MI, c. 1680 §4; MMI, c. 1366 §4. 

112. Apostolic Signatura, declaration, in Roman Replies and CLSA Advisory Opinions 1998, 
ed. F. Stephen Pedone and James Donlon (Washington: CLSA, 1998) 16-17. See also Klaus 
Ltidicke and Ronny Jenkins, Dignitas Connubii: Norms and Commentary (Washington: CLSA, 
2006) 434 and John P. Beal, “Remedial Readings: Challenges to Sentences in Marriage Nullity 
Cases,” The Jurist 59 (1999) 22-23. 

113. CIC, c. 1639 §2 and c. 1600; 1320 §2 and c. 1283. 

114. MI, c. 1681. MMI, c. 1367 speaks of making this recourse to “the tribunal of third 
grade” since the Rota is the third instance tribunal for eparchies of the Eastern Churches out- 
side the territory of the Patriarch or Major Archbishop. However, within their territories, the 
Patriarch and major Archbishop are empowered to establish their own tribunals of second 
and subsequent instance. See CCEO, cc. 1062-1065. 
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the Roman Rota, but the parties may still enter new marriages in the Cath- 
olic Church as soon as they are notified. Third, the appellate court may 
overturn a first instance negative decision by issuing a decision declaring 
the nullity of the marriage. A dissatisfied respondent or defender can still 
appeal this decision to the Roman Rota. If there is no appeal within the 
peremptory fifteen days from notice of the publication of the sentence, 
however, the parties can remarry as soon as they are notified that the deci- 
sion has become executive. Finally, the appellate court may overturn a first 
instance affirmative decision with a negative decision upholding the valid- 
ity of the marriage. If this should occur, the petitioner has the right to 
appeal the new decision to the Rota. 

As was noted above, there is no longer a right to appeal in the strict 
sense of the term after a decision, affirmative or negative, in a marriage 
nullity case against which no appeal has been lodged within the peremp- 
tory fifteen days from notice of the publication of the sentence or one 
which has received a second conforming decision at appellate level. The 
only remedy left for parties dissatisfied with such decisions is a petition for 
a new hearing of the case before the tribunal of the third instance which 
almost always is the Roman Rota. In order to be granted a new hearing, 
the one seeking the new hearing must be able to produce “new and grave 
proofs or arguments” that show that a different decision would probably 
be issued if the new hearing is granted. The possibility that a respondent 
in a marriage nullity case will pursue a new hearing of the case even after 
the other party has entered a new canonical marriage has long been a pas- 
toral concern for canonists. Pope Francis minimized the chances that a 
marriage case will be reopened for a new hearing after one of the parties 
has entered a new marriage in the Catholic Church in a Rescript from an 
Audience with the Dean of the Roman Rota on December 11, 2015. This 
rescript stipulates: “Recourse for a new hearing of the case before the 
Roman Rota is not admitted after one of the parties has contracted a new 


canonical marriage, unless the injustice of the decision is clear.”!” 


D. A Note on the “Pre-Judicial Process” 


One of the innovations found in the two apostolic letters is the provi- 
sion in articles 1 to 5 of their appendices entitled Ratio Procedendi for a 


15. Francis, “Rescriptum ex Audientia,” December 11, 2015 II, 3. 
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“pastoral” or “pre-judicial” process.'!® As the inclusion of these articles in 
legal documents designed to revise and streamline the marriage nullity 
process suggests, the “pastoral” or “pre-judicial” process is intended, in 
part, to assist members of the faithful to organize their accounts of their 
now broken marriages into coherent narratives and gather possible sup- 
porting evidence in preparation for eventual submissions of petitions to 
marriage tribunals. In this respect, the “pre-judicial” process appears to 
weaken the prohibition of canon 1529 of the Latin code and canon 1210 of 
the Eastern code on gathering evidence prior to the joinder of the issues 
and to validate the practice of many North American tribunals of con- 
ducting extensive preliminary investigations of petitions prior to accepting 
them and citing the respondent. As a result, many tribunals have seen the 
introduction of the “pre-judicial” process as a vindication of their existing 
practice and have not seen any need to modify this practice. 

However, the “pre-judicial” process of the two recent apostolic letters 
is only partly aimed at preparing the ground for a possible marriage nullity 
petition. It is seen as an important component of a larger “unified pastoral 
plan for the care of marriage.” Responsibility for this pastoral outreach 
to “separated and divorced spouses who perhaps by the condition of their 
lives have abandoned religious practice” rests with the diocesan bishop and 
other pastors."* The “pastoral” or “pre-judicial” process outlined in the 
apostolic letters is not an additional diocesan or parish “program” designed 
to bring the skills of experts to bear to solve the “problem” of those who 
have suffered marital shipwreck but a commitment of the diocesan and 
parish community to “accompany” separated and divorced faithful on 
their journey. Although the “pre-judicial” process may result in a well- 
documented petition ready for a tribunal, the process is to be entrusted not 
to officials of the diocesan tribunal but to 


Persons deemed suitable by the local ordinary, with appropriate expertise, 
though not exclusively juridical-canonical. Among them in the first place is the 


pastor or the one who prepared the spouses for the wedding celebration. 


116. See Pedro A. Moreno Garcia, “El servicio de indagación prejudicial: aspectos 
juridico-pastorales,” Ius Canonicum 56 (2016) 65-85; Eugenio Zanetti, “La consulenza previa 
all’introduzione di unacausa di nullita matrimoniale,” in La riforma dei processi matrimoniali, 
9-28. 

117. MI, Ratio Procedendi, art. 2; MMI, Ratio Procedendi, art. 2. 

118. MI, Ratio Procedendi, art. 1; MMI, Ratio Procedendi, art. 1. 
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This function of counseling can also be entrusted to other clerics, religious 


or lay people approved by the local ordinary.” 


The mention of the “counseling” as among the roles of those entrusted 
with the “pre-judicial” process suggests that, before examining the possibil- 
ity of pursuing a declaration of nullity, those accompanying the separated 
and divorced should attempt to pursue the possible reconciliation of the 
spouses and the resumption of common life. If these efforts prove fruit- 
less, it will be clear, should a petition for a declaration of nullity eventually 
be introduced, that “the marriage has irreparably failed, such that conju- 
gal living cannot be restored.” Since the pastoral outreach connected 
with the “pre-judicial” process is meant to help those who feel alienated 
from the Christian community because of their situation be re-integrated 
and feel welcomed in the life of that community, the process cannot be 
a merely bureaucratic response to personal catastrophe. Those entrusted 
with this process should be men and women of faith who are capable of 
communicating their faith and are willing to accompany the separated and 
divorced whether they opt to pursue a declaration of nullity or not. 


Conclusion 


If, in early 2015, North American tribunals had drawn up a wish list of pro- 
cedural reforms to streamline the marriage nullity process and expedite the 
resolution of cases, it is hard to identify an item from this list of desiderata 
that has not been granted by Mitis Iudex and mitis et Misericors Iesus. All of 
the usual suspects are here: expanded possibilities for the use of lay people 
as judges, fewer restrictions on the use of the forum of the petitioner as a 
basis for competence, greater respect for the probative weight of the dec- 
larations of parties and the depositions of a single witness, elimination of 
the mandatory review of affirmative decisions, a possibility for dismissing 
merely dilatory appeals, and even an abbreviated process for dispatching 
those so-called “open and shut” cases. Of course, the two apostolic let- 
ters also contain innovations that it is unlikely North American canon- 
ists would have included on their wish lists for procedural reform, most 


119. MI, Ratio Procedendi, art. 3; MMI, Ratio Procedendi, art. 3. 
120. MI, c. 1675; MMI, c. 1361. 
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notably the reallocation of the responsibilities for the introductory phase 
of the process from the single judge or praeses to the judicial vicar. Tribu- 
nals cannot simply “cherry pick” those elements of Pope Francis’ reform 
that they find congenial and ignore the rest. As occurred with the previ- 
ous reforms of matrimonial procedure, tribunal practitioners will have to 
accept the bitter with the sweet and learn new ways of dealing with cases. 

When promulgating these reforms of matrimonial procedure, Pope 
Francis recognized that streamlining and simplifying marriage nullity pro- 
cedure carries the inherent risk of undermining the principal of marital 
indissolubility. He was willing to take this risk, however, because of his 
enormous confidence in his brother bishops, individually and collegially, 
not just to oversee but to be actively engaged in the marriage nullity pro- 
cess to insure “catholic unity with Peter in faith and discipline.”’”' As the 
implementation of the two apostolic letters unfolds, we will see whether 
the Holy Father’s confidence in his brother bishops was warranted. 





ABSTRACT 


The apostolic letters Mitis ludex Dominus lesus and Mitis et Misericors 
lesus have effected significant revisions in the procedure tribunals are to 
follow in resolving marriage nullity cases. This article identifies the most sig- 
nificant revisions in the law and explains the adjustments that tribunals will 
have to make in dealing with cases according to the “ordinary” process. It 
deals with changes in the organization and staffing of tribunals, tribunal 
competence, responsibility for the several steps of the introductory phase of 


the process, the weighing of evidence and appeals. 





121. MI, V., MMI. 
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